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I, Max W. Berger, declare as follows: 

1. I am a partner of the law firm Bernstein Litowitz Berger & Grossmann LLP 

("Bernstein Litowitz") which, along with Kessler Topaz Meltzer & Check, LLP ("Kessler 

Topaz"), was appointed as Co-Lead Counsel in this Equity/Debt Action. 1 In addition, I serve as 

Chairperson to the Plaintiffs' Executive Committee. 

2. I submit this declaration in further support of approval of the D&O Settlement. I 

have personal knowledge of all material matters related to the Action based upon, among other 

things, my direct participation in the settlement negotiations in this Action, and I am competent 

to testify to the matters set forth herein. 

3. As I argued before the Court at the April 12, 2012 settlement hearing, we 

respectfully submit that the $90 million D&O Settlement is an excellent result for the D&O 

Settlement Class under all of the circumstances of this case, including the risks of establishing 

liability and damages; the dwindling available insurance coverage; and limitations on the ability 

of Lehman's former officers to pay a substantial judgment, if such an outcome were achieved. 

4. At the April 12 settlement hearing, the Court requested more information and 

documentation regarding the available liability insurance coverage for Lehman's directors and 

officers (Hearing Transcript ("Trans.") at 20-22), the insurance carrier's position on collectively 

settling claims against both the Officer Defendants and the Director Defendants (Trans. at 17-

19), and the evaluation of the Officer Defendants' assets (Trans. at 40-41 ). 

5. We considered and addressed each of the matters covered by the Court' s inquiry 

during the parties' negotiations before ultimately agreeing to the D&O Settlement, including 

1 For defined terms throughout this declaration, the Court is respectfully referred to the Table of 
Abbreviations in Lead Plaintiffs' Supplemental Submission in Further Support of Motion for 
Approval of the D&O Settlement ("Supplemental Statement") filed herewith. 
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balancing the amount of the certain recovery from insurance proceeds now, against the uncertain 

and risky potential recovery after trial and appeals, the rate at which the insurance coverage was 

wasting, and the various defenses the Officer and Director Defendants had to liability and 

damages. 

6. In response to the Court's specific inquiries at the April 12 hearing, Lead 

Plaintiffs are filing a supplemental statement. In addition, the following documentation and 

supporting material is attached pursuant to the Court's request: 

• Exhibit A is a true and correct copy of the Declaration of the Mediator, Hon. 

Daniel H. Weinstein (Ret.) ("Weinstein Decl.") (dated April 26, 2012) (filed 

under seal). 

• Exhibit B is a true and correct copy of the 2007-2008 Management Liability and 

Company Reimbursement Insurance Policy by XL Specialty Insurance Company, 

the relevant insurance policy applicable to the claims in this case. 

• Exhibit Cis a true and correct copy of the Confidential Supplemental Term Sheet 

to Settle Class Action (dated August 24, 2011) (filed under seal). 

• Exhibit D is a true and correct copy of the Retention Letter for Hon. John S. 

Martin (Ret.) (dated September 12, 2011) (filed under seal). 

• Exhibit E is a true and correct copy of the Retention Letter for Guidepost 

Solutions LLC (dated August 30, 2011) (filed under seal). 

• Exhibit F is a true and correct copy of the Guidepost Solutions LLC Net Worth 

Questionnaire (filed under seal). 

• Exhibit G is a true and correct copy of the Opinion Letter of Hon. John S. Martin 

(Ret.) (dated October 14, 2011) (filed under seal). 
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• Exhibit H is a true and correct copy of Sherman, Gabriel, The Rage of the 

Previously Rich, New York Magazine, Sept. 21 , 2008. 

7. Also attached is Exhibit I, a true and correct copy of a Stipulation Withdrawing 

Objection (dated April 18, 20 12). 

8. Prior to and throughout the mediation process, the Officer Defendants refused to 

disclose to us their confidential, personal financial information. Thus, my firm along with Co-

Lead Counsel Kessler Topaz, had investigators research publicly available records to assist us in 

determining the Officer Defendants' financial ability to pay ajudgment.2 This analysis included 

the Officer Defendants' real estate holdings (and intra-family real estate transfers) and mortgages 

thereon, and additional assets. 

9. Our investigation indicated that the Officer Defendants held real estate assets (net 

of any outstanding mortgages) totaling approximately $53 million. 3 Included in Defendant 

Fuld's real estate holdings was his one half interest of a $13,329,700 home in Jupiter, Florida, 

that he jointly held with wife Kathleen, which he transferred to her for $1 00 in 2009. Mr. Fuld 

subsequently testified under oath before the House Committee of Financial Services on 

April 20, 2010, as to the reason for the transfer, which is reflected in the following exchange: 

Ms. Speier: . . . Why is it you sold your home in Florida to your wife for $1 00? 

Mr. Fuld: That was misrepresented. Long before Lehman had any problems

this is a little bit personal, but you have asked me the question, so I will-

2 As previously explained at the settlement hearing, the Director Defendants were in a different 
posture than the Officer Defendants. Among other things, there were no fraud claims brought 
against the independent directors, and they would have relied on the Examiner's Report to 
exonerate them. See Tr. at 17, 43; Joint Decl. ~72. 

3 Specifically, we determined that, net of mortgages, Richard Fuld had an interest in 

$20.61 million worth of real estate; Joe Gregory $28.4 million; Ian Lowitt $1.2 million; Erin 
Callan $1.2 mi ll ion; and Christopher O'Meara $1 .3 million. 
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Ms. Speier: It is public information. 

Mr. Fuld: Kathy decided to sell some of her art. And so that we had equal assets 
- it was her art in her name - I put the house in her name to rebalance that. Very 
plain, very simple. That was decided long before Lehman went down-

10. Thus, while recognizing the difficulty that Lead Plaintiffs would have had in 

attempting to prove that the transfer of his one half interest was a fraudulent conveyance and 

acknowledging that such a claim would not be first in line given the timing of securing a 

judgment against Defendant Fuld, Lead Plaintiffs, nevertheless, included one half of the value of 

this property in our analysis of the Defendant Fuld 's assets. 

11. We also identified an additional $1.15 million in watercraft owned by Defendants 

Fuld and Gregory, and considered the possibility that there were additional liquid and non-liquid 

assets owned by the Officer Defendants, including the art collection possessed by Defendant 

Fuld and/or his wife, for which no public information related to value or title was available. 4 

12. Thus, heading into the mediation, we estimated that the combined non-liquid net 

worth of the Officer Defendants was slightly above $55 million, subject to adjustment based 

upon difficult to value, non-public assets of unknown title. We further recognized, however, that 

the likelihood of recovering against these assets, either by seeking a constructive trust or other 

4 According to news accounts, Defendant Fuld 's wife sold between $15 million and $20 million 
worth of artwork in 2008 at a Christie's Auction, which necessarily would have either been 
utilized to pay down obligations, to acquire other non-liquid assets or which would have become 
liquid assets. See Pollock, Lindsay, Kathy Fuld, Wife of Lehman CEO, to Auction Artworks, 
Bloomberg, Sept. 26, 2008 (available at http://www.bloomberg.com/apps/news?pid= 
newsarchive&sid=axNbRZlw65Ag&refer=home); Carney, John, Kathy Fuld Selling Art 
Collection, Hoping for Big Bucks, Business Insider, Sept. 26, 2008 (available at 
http://articles.businessinsider.com/2008-09-26/wall_street/30038764_1_bloomberg-lehman-chief 
-executive-auction). When coupled with Defendant Fuld's House Committee testimony, it 
appeared that some of the artwork was owned individually by Mrs. Fuld and that, even though 
the Fulds retained an art collection after this sale, it was unclear as to the value or title of the 
remainjng collection. 
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judicially sanctioned protection, was highly questionable. As a result, we determined to focus on 

the Officer Defendants' liquid net worth as a potential, alternative source of recovery compared 

to whatever insurance proceeds, if any, would ultimately remain. 

13. As part of the negotiations, we insisted that the D&O Settlement be expressly 

contingent upon our receipt of an independent assessment of the Officer Defendants' liquid net 

worth. As previously explained, Lead Plaintiffs engaged a highly-respected neutral, Hon. John 

S. Martin, Jr. (Ret.) of Martin & Obermaier, LLC, to evaluate the Officer Defendants' liquid net 

worth. See Ex. C (Supplemental Term Sheet) and Ex. D (September 12, 2011 retainer agreement 

between Lead Counsel and Judge Martin). 5 

14. 

In addition to the information 

received from the Officer Defendants, we provided Judge Martin with additional public 

information we uncovered regarding the Officer Defendants' assets. The information provided 

by us included, among other things: (i) news articles regarding the Officer Defendants, (ii) 

public fi lings related to the Officer Defendants' transactions in Lehman common stock, (iii) a 

transcript of Defendant Fuld's October 6, 2008 testimony before Congress regarding the causes 

and effects of the Lehman bankruptcy, and (iv) the same 2010 Harvard Law School report titled 
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"The Wages of Failure: Executive Compensation at Bear Steams and Lehman 2000-2008," that 

objector Andrews provided to the Court. 6 

15. Additional details regarding Judge Martin's review are included m Judge 

Weinstein's Declaration, attached as Exhibit A, at ~~18-22. 

16. As set forth in Judge Martin's opinion letter, attached as Exhibit G, Judge Martin 

ultimately concluded and opined that the liquid net worth of the Officer Defendants, taken 

together, "is substantially less than $100 million." 7 

17. As explained in Lead Counsel' s Joint Declaration and settlement papers, we 

weighed many factors before determining whether to accept or reject the mediator's 

recommendation to settle the claims against the Director and Officer Defendants for $90 million. 

First and foremost, we recognized that rejecting a $90 million settlement and continuing to 

pursue claims against the Officer Defendants meant that the available insurance would likely 

dissipate entirely by claimants competing for finite insurance proceeds as well as defense costs, 

risking that the class would be left competing with other substantial claimants for the Officer 

Defendants' personal assets. 

18. Rejecting the $90 million settlement would also have left the D&O Settlement 

Class facing uncertainties that are present in any litigation, including the uncertainty of obtaining 

a final judgment against the Officer Defendants in excess of $90 million and overcoming any 

subsequent appeals. 

6 The 2010 Harvard Law School report titled "The Wages of Failure: Executive Compensation 
at Bear Stearns and Lehman 2000-2008" that we provided to Judge Martin is the published 
version of the "working document" that Chris Andrews attached to his objection to the proposed 
D&O Settlement (see ECF No. 353 in 08-CV-5523). 
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• 
19. We understand that the Officer Defendants firmly believe that they would prevail 

at trial or on appeal. They argued, among other things, that the alleged misstatements were not 

materially false and misleading, that they did not cause the losses suffered by the D&O 

Settlement Class, and that they had behaved appropriately at all times. 

20. We recognized that, even if at some future time we were to obtain a judgment 

against the Officer Defendants that exceeded $90 million, we would still face significant hurdles 

in executing that judgment against their personal assets. Unquestionably, the personal assets of 

these individuals would be insufficient to satisfy a judgment in this case because ofthe enormous 

alleged damages. Moreover, the Officer Defendants were and still are defendants in multiple 

proceedings beyond the instant action. See, e.g., Joint Decl. ~~15-2 1. We appreciated the threat 

of personal bankruptcies, in which case, the D&O Settlement Class' claims would compete 

against other creditors for such recoveries. 8 

21 . In light of the risks and uncertainties we faced in obtaining and executing a 

judgment against the Officer Defendants, given the considerable fees and expenses the D&O 

Settlement Class would be forced to incur in the process, and given the "time-value of money" 

paid today (as opposed to in several years, if at all), we concluded that accepting the immediate 

and certain $90 million was in the best interests of the D&O Settlement Class. 

8 Immediately following Lehman's bankruptcy fi ling, news reports suggested that Defendant 
Gregory was on the brink of declaring personal bankruptcy. See Exhibit H (Sherman, Gabriel, 
The Rage of the Previously Rich, New York Magazine, Sept. 21, 2008). 
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22. Subsequent to the April 12 settlement hearing and subject to Court approval, 

Chris Andrews has agreed to voluntarily withdraw his o~jection to the D&O Settlement with 

prejudice. See Exhibit I. In the event that the Court approves the D&O Settlement, the 

Stipulation provides for the immediate withdrawal of Mr. Andrews' Objection with prejudice in 

exchange for a payment of $25,000 made out of any award of attomeys' fees to Lead Cotutsel 

reflecting the 13 9 hours spent by Mr. Andrews (at the rate of $180 per hour) pursuing his 

objection. The payment to Mr. Andrews is being made to avoid delays associated with his likely 

appeal of any approval of the 0&0 Settlement and in light of the fact that he believes he added a 

benefit to the D&O Settlement Class by bringing infmmation to the Court's attention related to 

the personal net worth of the Officer Defendants and challenging the $50 minimtun distribution 

amow1t - which the Court agreed to revisit at the conclusion of the claims filing process and in 

connection with the later filed distribution motion.<> 

23. It is my belief that the Cowi's approval of the aforementioned Stipulation 

Withdrawing Objection is in the best interests of the D&O Settlement Class. 

I declare under penalty of perjury that the foregoing facts are true and cotTect and that 

this declaration was executed rhis 26th day of ApriL 2012. 

MAX W, BERGER 

9 We submitted revised proposed orders approving the Settlements' plans of allocation for the Court's consideration 

on April 18, 2012. 
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